i- 
e 
)- 


d 


yim 








ype 


THE 
NEW JERSEY LAW JOURNAL 


PUBLISHED MONTHLY 





VOLUME NIA MAY, 1921 No. 5 





EDITORIAL NOTES. 


Tht Lecisnature of this State of 1921 adjourned in good season, and 
with a mixed record. It passed a number of important and good bills, and 
various ones cither bad or indifferent, as usual. Happily it killed many 
of the goo and odd bills introduced. Until the fully-published laws are 
printed officially for close inspection we must defer specific comments. 
One thing must have greatly surprised many persons in this State, and 
that is the number of salary increases proposed, nearly all of which were 
granted and approved by the Governor. While the essentials in living 
expenses are going down, there would seem to be no reason for this 
augmentetion of official salaries, possibly a very few underpaid office- 
holders excepted. We have not heard given any explanation for this 
general salary advance, but assume its basis was the usual one of legisla- 
tors listening to the importunings of political friends rather than con- 
sidering the welfare of the State. Senator Whitney of Morris county 
made a brave stand against the principle of these inereases, but to no avail. 

Senator Parry, of lssex county, an independent Republican, has 
come out with a statement in which, alter his first year’s experience, he 
feels justified in defining the New Jersey Legislature as “an elastic body, 
which is surrounded by a bunch of professional lobbyists, who know 
exactly what they want,” and he might have added, “and usually get it.” 
His words following may induce a smile, but everybody will understand 


just what he means. We quote: 

“! have often heard Judges in Court, in construing statutes, refer to 
the intention of the Legislature. The [louse of Assembly passed laws 
galore which few had apparently read and less understood. The only 


intention Which many legislators have im voting for many bills is to get 
the votes of the sponsors for some bills of their own. The Senate had 
some bright, capable lawyers who were able to give a bill a careful dissec- 
tion. But some of the Assemblymen, who have an idea that they are of 
great value to the State, are of about as much use as so many wooden 
Indians. The more | have seen of party government as it works out in 
the New Jersey Legislature, the less | think of it. Most of the so-called 
party leaders, who dominated certain members of the Legislature, are in 
polities for their private gain and not the public good. \WWhile at times 
the party rule was invoked to carry out platform pledges, there were 
other times when it was resorted to because the measures were so odifer- 
ous that some of the more independent members began to sniff. By mak- 
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ing them party measures, these members were enabled to hold their noses 
while they voted for the objectionable measures.” 

The truth is not always spoken so plainly, but it is to be noted that this 
condition of things is no new one. Whatever party is in power in this 
State the same play goes on. ‘The fault, of course, may be said to lay 
primarily at the polls; we do not send our best men to the Assembly, and 
only ocasionally send first-class men to the Senate. And how are we to do 
otherwise? We confess not to know just how to go about securing in- 
telligent, experienced and honest men to make up the bulk of our legisla- 
tors. Yet there must be some way by which to bring a reform in this 
matter to pass. We need few laws and only good ones. How are we 
to secure the few and the good?) The problem women alone cannot take 
up; there must be some patriotic, heart-and-soul-inspired leaders to do 1. 
Not to achieve such a result is to admit that legislative government by elec- 
ted members is not the success claimed for it. 

It is a disappointment to many that the United States Supreme Court 
divided so closely in passing upon the rent laws in the District of Columbia 
and State of New York—tive to four. Nevertheless, the majority opinion 
practically upholds the contention which was earlier made in the decision 
in March last in the New York Court of Appeals, that where a great 
public evil exists in the form of rent-profiteering, laws to remedy the evil 
and to make proposed evictions nugatory are to be upheld as within the 
police powers of the State. Certainly a great deal is to be said on the other 
side, and Justice McKenna presented that side with vigor, but the great, 
world-wide proposition that “circumstances may alter cases” makes the 
holding of Justice Holmes tenable in the eves of the public generally. 
Contracts that are unconscionable cannot be enforced in equity; why 
-hould contracts that affect adversely our entire community he held to be 
otherwise than unconscionable? This is not one of Justice Holmes’ points 
but one of our own. We believe there are exceptions to almost all wise 
rules and when there is doubt as to the constitutionality of a remedial law 
that doubt should be given to the suffering side. We notice in this connec- 
tion that Prof. Charles kK. Burdick, Professor of Law in the Cornell Uni- 
ersity of Law, in an able, though brief article in the “Cornell Law Quar- 
terly”’ for April, quotes with full approval the words of Judge Pound in 
the New York Rent Case decided on March 8th (People ex rel. Durham 
Realty Corporation v. La Fetra, partially given in our last number, on 
page 102), viz.: “No vital distinction may be drawn between the ex- 
ercise in times of emergency of the police power upon the property right 
and upon the contractual obligation for the public weal.” And the Pro- 
fessor says: “In the business of renting houses and apartments we cer- 
tainly have a business of vast public importance, and one in which under 


present conditions there 1s great possibility of oppression. In the present 


ituation there would seem, therefore, to be an adequate basis for the 
exercise of the police power, and it can not be said that the exercise of 
that power is unreasonable in view of the protection required by the 
tenant public. All that the landlord is in fact deprived of is the right to 
get rid of his tenant if the latter will not pay more than a reasonable rent, 
or if he wishes to replace him with another tenant. This does not seem 
an unreasonable restriction upon the landlord’s right to control his prop- 
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erty, and to realize from it, enacted as it is for the protection of the great 
class of renters in the big cities of the State.” 

The article referred to almost foretold what would be the opinion 
of the Court of higher standing in this country. We even like the Pro- 
fessor’s reasoning better than anything expressed in the Holmes’ opinion 
when he further says: “It is the function of the Courts to enforce the 
constitutional guaranties for the protection of the minority against the 
despotism of the majority. But where the expressed will of the ma- 
jority, formulated through the agency of the Legislature, is neither des- 
potic nor arbitrary, but reasonably appears to have for its purpose the 
protection of the public, or a large body of the public within the com- 
munity to be affected, the resulting legislation should be very clearly in 
conflict with the Constitution to justify its nullification. A liberal in- 
terpretation should, therefore, be given to the police power, and the fact 
that the form of its exercise is novel should be no ground for condemna- 
tion. 





It is with much gratification that we note the reappointment of 
Justices Parker and Bergen to the Supreme Court Bench. Justice Parker 
has held his present position since 1907, having previously been a Circuit 
Court Judge, and previous to that a District Court Judge, altogether 
having a judicial experience of twenty-three years. Justice Bergen was 
first a Vice-Chancellor, becoming such in 1go4, and has been a Supreme 
Court Judge since 1407, so that his judicial experience has extended over 
nearly seventeen years. The present terms of both these Justices do not 
expire till next Fall, but the Governor wisely decided to end any un- 
certainty about their reappointment, and so sent in their names to the 
Senate at the end of the last Session. Of course they were promptly and 
unanimously confirmed. Justice Parker is much the younger man and 
may be appointed several times more. Justice Bergen, we doubt not, 
will consider this to be his last reappointment. Happily, both of these 
Judges are now giving, and are certain to give in the future, the best of 
their virile powers to the service of the law. Their opinions are models 
of brevity and pointedness, and we always turn to them, as we do to 
opinions of certain others of our Judges, when we see them in black and 
white in the “Atlantic Reporter,” with the assurance that, without waste 
of words, they truly represent what they conscientiously believe to be the 
law in this State. 





We are also pleased to notice that only good things are said of the 
final appointments by the Governor of two Essex Judges of the Com- 
mon Pleas: Judge Edwin C,. Caffrey, of Orange, an instructor in the Law 
School at Newark, an attorney of ten and counselor of seven years stand- 
ing, and Judge Dallas Flannagan, of Montclair, who, however, has been 
practising law in New York City. As we noted in our last issue every 
newly appointed Judge must win his spurs, but there is ground for belief 
that these new appointees will do full justice to their calling. 





The two most important appointments of Ambassadors abroad within 
the gift of the President are those to England and France. The very 
best men possible ought to be sent to those countries at all times, but 
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especially at this juncture of affairs. The appointment made to lrance of 
former Ambassador Myron ‘T. Herrick is certainly first-class. “The whole 
nation approves it, and France is happy because of his previous wonderful 
experience there, where he proved his peculiar aptitude for the position. 
We regret we cannot commend in the same manner the appointment to 
England. Colonel Harvey may prove better than anticipated, but the 
general opinion of him for this office is not in his favor. We need not 
say why, and can only hope for the best. The English mission has in- 
variably been filled by great men. If the Colonel becomes great, well; 
he is so purely a politician and so often Ishmaelitish in his writings that 
he is not a great man yet. For this reason 20 United States Senators 
opposed his contirmation. 

every law ver loves to read great speeches. Where one does not it 1s 
an exception. Such a one was delivered by the New York lawyer, Martin 
\W. Littleton, at the immense mass meeting held in New York City on 
March i&8th last, to offset a previous meeting where Bolshevism seemed 
to be dominant. It was a surprise to many, considering the time usually 
taken by Mr. Littleton to defend criminals, many not of the better sort, 
that he rose to such heights of eloquence, but the fact was he did. General 
Pershing at the same meeting made almost as tine an address, but Mr. 
Middleton clearly swayed the multitude with him as if by a magic touch. 
Here is an example of his address: 

“\WWhat we ought to have done was to have marched into Berlin, writ- 
ten the treaty at Potsdam instead of Versailles, hanged the criminals who 
caused the war or exiled them in the closest exile, and held up to the 
sight of unending generations yet to be born the fact that civilization was 
resourceful cnough to rid itself of the criminals which would have de- 
stroved it. Atter Germany had ruthlessly ravaged France in 1870, with- 
gle injury to her own soil, and after she had marched up the 
Champs [Elysee and camped in the Bois de Boulogne and demanded the 

‘billion dollars—not as reparation, but as plunder for a war into which 
she had tricked Irrance, the french statesmen arose the very next day and 
proposed that the rich and the poor, the high and the low, should devote 

ne-thirtieth of their income to the immediate payment of this one billion 
if dollars; and Germany was paid and practically carried away with her 
to the strong boxes at home this stolen and plundered gain. Now, after 
he | “| the heart of the world, sent a shock of grief and sorrow 

o every home and under every roof; after she has surpassed the achieve- 
mient= in criminal audacity of any race, savage or civilized; after she has 

airly torn the heart out of the bleeding side of France and left the gaping 
nd unbound wounds there, and after she has strewn the dead of twenty- 

e countries down the river sides and over the sunny fields of France 

Belgium; after she has sent her school of sharks into the high seas, 

hily sinking unarmed ships; after she has plotted and intrigued, 

urdered and assassinated, burned and sunk, pillaged and poisoned—she 

ls solemn, stupid and unrepentent. After all of this the Allies de- 
lemnity, not loot, not plunder, but simply reparation, a repara 

nif paid by Germany in yearly instalments would mean a tax upon the 
German people of only one-third of what the English are paying cach 
year now and one-fifth of what the French are paying each year now; 
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and yet we have apologists, misguided or otherwise, who would stand in 
defense of their refusal to pay.” 
This may be “War” sentiment but it embraces a whole Jot of truth. 
The State Board of | in ibiles seem to have seen a light shining on the 
fact that the people of this State do not look: favorably upon the large 


number of pardons and paroles granted every year. At the March ‘Term 
out of 226 applications only 14 paroles were granted ; seven from the State 
Prison, and as many from penitentiaries and reformatories. ‘This is a 


record far more pleasing than some former records, and is the lowest in 
years. 

So we are to have another holiday! Will the time ever come when 
New Jersey has as many holidays as England, for example? We forget 
how many holidays are observed there, but in traveling in that country an 
American runs into them pretty nearly every week, or at least it seems so. 
Now we have in New Jersey eleven full d: ys and fifty-two half days, mak- 
ing 37 mall. Quite sufficient. The bill for an “Armistice Day” was in- 
troduced by Assemblyman John Y. Dater, of Bergen county. Some op- 
position developed to the measure in the Legislature on the theory that 
there are too many holidays now, and in the Assembly the bill was once 
beaten. The American Legion and the Veterans of Foreign Wars had 
representatives get busy and the result was that the proposition was re- 
vived and passed that body unanimously, later receiving the same attention 
in the Senate, and the signature of the Governor. 


There is reason for general approval of the Act which permits the 
State Board of Taxes and Assessment to make investigations of assess- 
ments in the different counties to determine whether they are up to the 
full valuation or not. Union county has been charging that while. its 
ratables are up to their full worth, other counties, notably Middlesex, 
which has many manufacturing properties, are under-assessed, with the 
result that Union is forced to pay far more taxes than other counties and 
is penalized for doing its duty. But this was not the only instance of 
under-assessment charged. The Manufacturers Association of the State, 
headed by William C. Billman, its Secretary, opposed the measure on the 
ground that it would centralize taxing authority in the State Tax board 
and violate the principle of home rule. On the other hand Frank B. Jess, 
of Camden, President of the State Tax Board, James Baker, of Jersey 
City, member of the Board and others approved it. No doubt 
some large manufacturers in a few counties, who have been let off on 
small assessments, will complain, and wherever land has not been assessed 
at anywhere near market value owners may not like it, but it is just. “This 
law should have been passed long ago. 

\gain we are to be silica to Standard | vaste rm Time and Daylight 
Saving Time in all communities in the vicinity of New York City. It is a 
great pity. [t should be one thing or the other. Certain Railroads will 
use one time, others another, and still others both times, to the confusion 
of the public and to no one’s satisfaction. Under all the circumstances, 
New York City having decided by ordinance on Daylight Saving, our 








134 THE NEW JERSEY LAW JOURNAL 


Legislature should have passed such an Act for our entire State. Some 
day we hope to see a solution of the difficult of two times, an hour apart, 
and, perhaps, Congress will have to lead the tied 





One of the seemingly necessary bills which the last Legislature put 
into law is that increasing the number of Vice-Chancellors. Perhaps we 
judge this more from our knowledge of the immense body of equity law 
and practice that is constantly accumul: iting before the Vice-Chancellors 
who sit at Newark, Jersey City and Paterson, but we presume the accumu- 
lation is approximately as great at Trenton and Camden, not to speak of 
Atlantie City. Of course the Chancellor will appoint able men as the new 
officials—that goes without saving. We deem it a fortunate thing that 
the appointments do not rest with the Governor—with any usual Governor 
—where politics plays a part. We have always had fine Vice-Chancellors, 
and if we have had with rare exceptions, able Judges, it has not been be- 
cause the appointments were always in the best hands but in spite of it. 
Nevertheless, Executive-appointed Judges are so much preferable to 
elected Judges that we often wonder why more States in the West have 
not followed the example of New Jersey. 





Presumably none of our readers still have faith in the projects of the 
Russian Soviets, but should anyone have at the present time an idea that 
their private declarations and official acts squint even one-half way toward 
civilization, we advise him to obtain a copy of the monthly pamphlet- 
journal known as “International Conciliation,” published by the American 
Association for International Conciliation, at 407 West ri7th street, New 
York City, for February, 1921. This publication does not give opinions, 
but real facts. It reproduces during the year a mass of official material 
referring to affairs in Europe that is worthy of study by every intelligent 
citizen, and we hope many ‘Beane subscribe to it at its nominal price of 
only 25 cents per year. It is the cheapest lexicon on European affairs 
published. It has now issued some 160 numbers, and they are an in- 
valuable mine of information as to all leading events abroad during and 
since the War. 

(On March 2oth last the Me wark * ‘Sineday Call” published an article 
entitled “Sentenced to Die Thirteen years ago, 1s Still Alive.” Whoever 
t did not know, or certainly did not state, the facts. The statement 
in brief was, that in 1go8 one Archibold Heron was arrested for murder 
in the first degree in the Middlesex County Court, was placed on trial 
befor: Justice Bergen and a jury, was convicted and sentenced to 
death in the electric chair, the sentence to be carried out about six weeks 
later. ‘The crime was shown clearly to be premeditated and the sentence 
justified. So far these are all facts. Then the article (which begins by 
giving the credit of saving Heron from the electric chair to the late Judge 
Cowenhoven of New Brunswick), goes on to specify as facts: 

“Two days after the sentence Heron was brought to prison to await 
execution. He was placed in the death house and saw murderers come 
and go. |Judge} Cowenhoven for years blocked every move made to 
carry out the sentence of law in Heron’s case, and during the last year 
claimed that the time for carrying out the execution of the judgment 
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of the Court having passed, the State of New Jersey was now powerless 
to impose the death penalty on Heron. . . . Several times Prison 
Keeper Mulheron has attempted to have Heron removed to the State 
Hospital for the Insane, but as the man is in prison awaiting the death 
penalty, this could not be done. Therefore Heron must stay in prison 
until some action is taken by the Courts or the Legislature to remedy a 
weakness of the law in such case.” 

Sut the facts in the case are very different. After the trial and sen- 
tence an application was made to the Court to ascertain whether Heron 
had not become insane following the trial. Experts were called and it 
clearly appeared that he had become insane after the trial and before 
execution of sentence; no evidence offered by the State disputed it. The 
(Court ( Justice sergen) having decided he was insane, refused, and we 
think justly, to issue a warrant for his death, on the ground that he was 
not willing to put to death a demented man who could not, if he would, 
prepare for his death. The Court had no power to send the man to the 
State Hospital for the Insane, or he would have been sent there. The 
Supreme Court probably had power, had the State deemed the view of 
the Justice erroneous, to mandamus the Middlesex Court to proceed with 
the warrant, but it did not. There the case rested and rests to-day. The 
convict is still insane. In the meantime Judge Cowenhoven did—he could 
do—nothing to save Heron from the electric chair. He was saved from 
it my becoming insane. Should the convict regain his sanity there is no 
doubt the sentence would be executed. 





Collections of small accounts are of no real value to lawyers. They 
consume much time, which, usually, can be much more profitably em- 
ployed. Besides, plenty of poor people to whom small debts are due are 
unable to pay a lawyer to collect them, and let the debts go. So we com- 
mend as at least worthy of study the new Conciliatory Procedure plan 
adopted as an experiment in North Dakota, as given on a succeeding page. 

The State owes much to the life and services of the late Col. Edward 
S. Edwards, who had been for something like forty years the wheelhorse, 
whip and spur of the New Jersey Society for the Prevention of Cruelty to 
Animals. All over this State helpless dumb beasts, could they have spoken, 
would have thanked him for his unstinted energies in their behalf. Prob- 
ably he was led to this work by the fact that, when he first made his home 
in Newark (he was a Pennsylvanian by birth), the proprietor of the 
“Daily Advertiser,” the late Thomas ‘T. Kinney, was the President of the 
local Hlumane Society. When the New Jersey S. P. C. was formed its 
officers chose him to be its Superintendent and for two-score years he 
performed the duties of the position with rare zeal and fidelity. .Ac- 
cording to the “Sunday Call,” and this is a matter of common knowledge, 
“there was more flagrant cruelty then than there is to-day. Dog fights, 
cock fights and the docking of horses were common, but the patrons of the 
fights and the men who tortured the horses learned to fear Col. Edwards, 
for he brought hundreds of them into the Courts. With a band of officers, 
he made raids at all hours of the night on the dog and cock pits and finalls 
made the sports of fighting cocks and dogs rare events hereabouts. He 
also helped to bring about the abolishment of the shooting of pigeons at 
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traps in this State, and formed local branches of the S. PLC. A. 1m several 
countics of New Jersey.” Colonel Edwards was Seeret: a 
Superintendent of the Society and, since tyt2, had been its VPresideni 
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NEW YORK ADOPTS A TORRENS’ SYSTEM. 


The State of New York, following the example of a. tew oth: Cs, 
hiefly Western, has decided to try the Torrens’ sy-tem of Jand tiles, 
thoug! : 
statement by the Registrar of Bronx county clearly states the i n 
cerning it, as follows: 
The first point which should be noted in connection with t Torren 
system is that its use is optional and not compulsory; existing methods of 


h not making it compulsory. The ct has now gone ito el! \ 


transfer can be continued precisely as at present. Et remains onin ly 
within the diseretion of every land owner whethor or not to avail hisiself 
of the privileges offered by this new system, and. therefore, no loses 
any right which he now possesses. “The new method will nr poort 
from the public not through compulsory legislation, but through the great- 


er advantages which it offers over the present recording system 


‘Under the present recording system of conveyance, the title to 
land is dependent not only upon instruments recorded in the Reeister’ 
Office, but also upon facts and proceedings which lie outside of the records 
in such office. If any title to a parcel of land ts questioned or attacked 
by any person, the State has provided Courts with appropriate jurisdiction 
in Which the owner can have his rie! ascertained and establ 
against that person, but failed to provide any method by which an owner 
could have his title ascertained and established as against all th orld 

‘Under the Torrens system, however, the State provides a method of 
proceeding in which any one ean have his rights in relation to a piece of 
land declared and established, not only as against particular persons, who 
1 


] 


- ° P ° : ’ ; e P ’ <a mil 
-or claim an adverse interest, but also as agaist everybod 


oe” : > ¥ 1 434 
Phen, again, under the said system a new exanunation of t title 
17 " e 1 
is usually made upon each sale or mortgage of a piece of land, despite the 
; ri De aoe: «eine ene Pee py RE oe | POET EL AR especie apne weerde a Eee aee 
ttle HIcwent CXAaANMMAIOM TMi ei Ve CCT) Thiel 11) pif V1) ‘ 514 
] | ‘ 
Lhese ree ( min 1 not © 1 
cle expense, but de! hich n mvelve a serious lo 
$e tye ‘ + “ee +} “a ‘ ] 
(Contrasting the existing method and the Vorrens system of land 


] 
| 
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registration from a practical viewpoint, we find that under the first method 

there is needless expense from repeated re-examination-, lo from 
7 1 2 P e ‘ 

delays, and possible imseeurity arting from the fact that t title 


lepends, not only upon the records, in the Register’s office, but also 
upon facts outside of such records and not disclosed by them; while 
under the ‘Lorren ystem the title 1 <ramined once for all, and 
here is no needle re-cxaminations, as all subsequent acts and pro 
ceeding. relating to the registered tithe must be brought as they arise 
to the Register’s office, to be noted on the certificate of title, and the 
r title can be ascertained at any time, in a few minutes, by 
a simple inspection of the certifiexte on record in the Register’s office. 
‘Therefore, with the added advantace of great imiplitication of the forms 
ff Jegal instruments in conveyancing, transfers can be made quickly, 
asily and at small expense; and further, there is absolute seeurity im the 
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possession of the property purchased, resulting from the indefeasibility 
given to the certificate of title issued by the State. 

“While a system which gives absolute security of title and makes 
transfers easy, quick and inexpensive, tends to make all land more valu- 
able, its benefits will be especially felt by two large classes of the people 
the small land owner and the borrowers upon mortgage. . . . The 
holder of the certificate is the chief beneficiary of the registration system 
He holds his title free and clear of everything not stated in the certificate. 
Such assurance should, therefore, be supported by those who benefit by it, 
and this is accomplished by requiring the petitioner to pay a premium into 
the assurance fund at the time the property is registered, which premium 
amounts to one-tenth of 1 per centum of the last assessed valuation of the 
property, the title to which is to be registered. 

“After more than sixty years of experience in the various communi- 
ties where the Torrens system has been in vogue, it has been found that 
mistakes have very rarely been made, but as it is only human to err and 
mistakes and errors will occasionally creep in, provision is properly made 
to reimburse and compensate those who have been unintentionally injured 
by the granting of indefeasibility of title or because of errors in the ad- 
ministration of the law. The Torrens system insures every one injured 
and the premium is paid once only and insures forever 

“A few years ago the banking laws of this Sti ite were amended so 
that now all institutions lending money on real property can do so legally 
if the title is registered under the Torrens system. 

“The Registrar’s Office of Bronx County is now examining ‘_ 
regis tering titles under the Torrens system to real property situ: ited ji 

sronx County and is equipped to turn out the average title requiring an 
original examination in about thirty days from the filing of the petition of 
pendency of proceedings, thus enabling owners and purchasers under con- 
tracts of sale to complete their contracts on time. A reissue of a cer- 
tificate of title can be had within twenty-four hours. 

“All necessary forms have been prepared and printed and are at the 
disposal of attorneys and others wishing to register titles to real estate in 

3ronx County. Our official examiner is ready at all times to consult with 
prospective registrants and attorneys aad will lend them all assistance and 
advice in properly prosecuting the proceedings for registration of titles. 
All services rendered by this office are gratuitous except the filing of 
papers, etc., where the law prescribes a nominal fee.” 








LAW REFORMS IN OTHER STATES. 


Only those lawyers who have access to the periodicals in the various 
States, especially in the West, can form an idea of the law reforms, as 
they are supposed to be, that are being put into law and practice, or 
attempted to be so put, outside of New Jersey. It may be well to call 
attention to some of them from time to time. 


New Civit Practice Act 1n New York. 


On April 15th a new Civil Practice Act went into effect in the State 
of New York. Among its provisions are: That an error in a ruling of a 
Prial Court must be disregarded if substantial right shall not thereby be 
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affected. That no action shall fail, or be dismissed on the ground of mis- 
take in the Court in which it is brought. It abolishes the perplexing 
distinction between the orders of the Court and those of Judges. It pro- 
vides that no action shall be affected by the nonjoinder or misjoinder of 
parties. That new parties may be added or substituted, and parties mis- 
joined may be dropped at any stage of the cause. That all persons may 
be joined in one action as plaintiffs in whom any right to relief in respect 
of or arising out of the same transaction or series of transactions, 1s 
alleged to exist whether jointly, severally or in the alternative, and that 
all persons may be joined as defendants against whom the right to any 
relief is alleged to exist, whether jointly, severally or in the alternative, 
and judgment may be given against such one or more of the defendants 
as may be found to be lable according to their respective liabilities. 

The taking of the evidence of parties and witnesses before trial is 
greatly broadened and simplified, thereby largely eliminating artitices and 
surprise. Judgment may be rendered by the Court in favor of any party 
or parties, and against any party or parties at any stage of an action or 
appeal if warranted. The elaborate machinery relating to writs of man- 
damus, prohibition and certiorari are abolished, and provisions are made 
for obtaining relief heretofore afforded under such writs by a simple 
order. 

In addition it provides that the Aci and the rules relating to it are 
remedial for the guidance of the Court, their attorneys, counsellors and 
officers; that it is liberally to be construed; that the failure to comply 
with its provisions shall not prejudice a right or prevent relief; that if it 
affirmatively appear that a strict compliance is necessary to prevent in- 
justice, the Court forthwith must direct the defect to be supplied, and if 
necessary, suspend or adjourn the action or proceeding to enable that to be 
done, but in no case to dismiss it. 

The procedure had the hearty endorsement of such leaders of the 
Bar as Elihu Root, Charles Evans Hughes, William D. Guthrie, John B. 
Stanchfield, George W. Wickersham, Henry W. Taft, Alton B. Parker, 
Morgan J. O’Brien, Governor Nathan L. Miller and others. 


CONCILIATION PROCEDURE IN NorTH DAKOTA, 


An Act has been passed by the North Dakota Legislature concerning 
Conciliation Procedure that will be looked forward to in other parts of 
the West with much interest. If it proves successful it may be more im- 
portant to follow than the new method of Small Cause Procedure in 
Massachusetts, the rules of which we published in full in our February 
issue. For certainly it is better to have no small cause proceedings at all, 
if they can be avoided, than to have them at trifling expense. 

The North Dakota statute limits the procedure to causes involving 
not more than $200. In excluding special causes (such, for instance, as 
divorce, which was in the original draft of the measure), the Act names 
“actions known as provisional or remedial” and “actions involving title 
to or possession of real estate.” The words “provisional” and “remedial” 
are construed by Attorney General William Lemke to include actions for 
“receivership, injunction, mandamus, attachment and garnishment.” 

Court Judges are to establish a Conciliation Board in each county of 
their respective districts within ninety days from the taking effect of this 
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Act. Each such Conciliation Board shall consist of such number of 
Conciliators as the Judge of such county shall determine, and he shall 
have power to increase the number thereof and to remove Conciliators at 
his pleasure, but at no time shall there be less than six members nor more 
than twelve members on any such Board. These members shall not in- 
clude the County Court Judge, who shall be an ex-officio member of the 
Conciliation Board for his county. 

Every person having the qualifications of a voter shall be eligible for 
appointment as Conciliator for the county in which he resides. Any mem- 
ber of the Bar who acts as Conciliator shall not thereafter appear in any 
subsequent proceeding on behalf of either party to any controversy sub- 
mitted to him as Conciliator. The moving party to any controversy shall 
pay to the Conciliator a summons fee of twenty-five cents in all cases in- 
volving a sum of ten dollars or less, and fifty cents in cases involving a 
sum of over ten dollars. In every case where conciliation is effected the 
acting Conciliator shall be entitled to receive for his services the sum of 
one dollar where the amount of controversy is ten dollars or less, and 
two dollars where the amount is over ten dollars and less than one hundred 
dollars, and two per centum of the amount involved where the amount is 
over one hundred dollars ; said amounts to be assessed against either party, 
or part against each, at the discretion of the Conciliator. Provided, that 
when two or more Conciliators participate in a hearing a like fee shall be 
paid to each of them. 

Conciliators shall be appointed and removed by order of the District 
Court judges for the counties in which they reside, entered upon the docket 
of the district for each county. 

The District Court judge shall be chairman ex-officio of the Concili- 
ation Board in each county of his district. He shall call such meetings of 
Conciliators as he shall deem proper, preside over such meetings and in- 
struct Conciliators in respect to their duties. Upon his request any such 
Concihator shall make report to him in writing of his official acts. 

After the expiration of said ninety days no process shall be issued in 
commencement of a civil suit by any justice of the peace or by any other 
trial Court unless the moving party shall file in Court a certificate of a 
Conciliator showing that an attempt has been made to effect a settlement 
of the claim and that such attempt has failed; but the foregoing shall not 
apply to actions known as provisional or remedial remedies, actions involv- 
ing title to or possession of real estate and suits involving over $200. 
Provided, however, that any District Court Judge in Chambers may in a 
particular instance, on a proper showing, direct the issuance of any such 
process in any trial Court without recourse to conciliation proceedings. 

Any person presuming to have any civil claim not specified as an 
exception in Section 5, before commencing suit, shall request one of the 
Conciliators for the county in which he resides, or in which the person 
complaining [complained of] resides, to act as Conciliator. Thereupon 
such Conciliator, if qualified and able to act, shall summon by letter or 
telephone or personally the party complained of to appear before him at 
a certain time. Upon the hour set for such conciliation hearing, if the 
parties are present, it shall be the duty of the Conciliator to hear the parties 
and their witnesses and to endeavor to effect an amicable settlement of the 
controversy agreeable to law and equity. Conciliators may, in their dis- 
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cretion, administer oaths and require statements under oath. They shall 
make no record of the evidence adduced, and no parts of the proceedings 
shall be admitted as evidence, or considered at the trial of the case, and no 
Conciliator shall be competent as a witness in respect thereto in any sub- 
sequent proceeding. 

No Conciliator is obliged to act in any given controversy, and shall 
not act if he has any interest in the controversy or is a member of the im- 
mediate family of either of the parties, unless consent is given. In case no 
Coneiliator convenient to the moving party is obtainable, then the County 
Judge of that county shall act as Conciliator. 

In every case in which a Conciliator shall serve he shall forthwith 
certify to the District Court for his county the terms of the agreement. 
if any be effected. The report shall describe the claimant’s demand and 
embody the terms of settlement, bearing the signatures of the parties. It 
shall be entered upon the docket of the District Court and thenceforth 
shall have the full force and effect of a judgment of the said court, but 
shall be subject to any terms concerning its satisfaction which the parties 
shall have agreed upon, and subject to the lawful orders of the Judge for 
such Court. 

The foregoing are the main provisions of the Act, but it contains a 
few other sections to make it workable. 


QOuio INTEGRATING Its Bar. 


It is said that “Ohio lawyers have been to this time in advance of most 
other Bars.” However this may be, the lawyers of that State are asking 
its Legislature for an Act “to advance the science of jurisprudence, to 
promote reform in the law, to facilitate and improve the administration 
of justice, to uphold integrity, honor and courtesy of the members of the 
legal profession and to provide for the government of the Bar of Ohio.” 
A pretty highsounding title! We presume the Act is likely to become z 
law as the Ohio Bar Association is strongly pushing it. 

Among other things the proposal is: 

To create a Board of Governors of the State Bar (all attorneys in 
Ohio being by the Act members of a State Bar), consisting of three mem- 
bers resident in each of the districts of the Court of Appeals of Ohio. (As 
we understand it there are now eight such districts). This Board is 
to be elected by ballot by members of the Bar. The object of the organiza- 
tion of a Board is thus stated: 

‘The Board of Governors by vote of a majority of all its members 
hall employ any and all means to advance the science of jurisprudence,” 
etc., as per title of bill above given. “Said Board is further empowered to 
investigate all complaints that may be made concerning the unprofessional 
conduct or want of good moral character of any member of the State Bar. 


All complaints must be in writing, supported by affidavit duly verified. 
In all cases involving alleged want of good moral character the Board 
shall first determine by a vote of the majority of all its members whether 
it shall investigate such complaint. In all cases involving unprofessional 
conduct, in which the evidence in the opinion of the majority of the Board 
justifies such a course, they shall take disciplinary action by public or 
private reprimand, suspension from the practice of the law, or exclusion 
or disbarment therefrom, as the case shall in their judgment warrant. In 
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cases involving alleged want of good moral character, they shall have 
power only to recommend to the Supreme Court what action shall be taken 
by that Court and to certify to it the record of the proceedings. The 
term unprofessional conduct, as herein used, shall be construed to include 
misconduct in office, conviction of crime involving moral turpitude or 
unprofessional conduct involving moral turpitude. The Supreme Court 
may, in any case of discipline, suspension or disbarment from the practice, 
review the action of the Board and may, on its own motion and without 
certification of any record, inquire into the merits of the case and take 
any action agreeable to their judgment. Nothing in this Act shall be con- 
strued to limit or modify in any way the inherent or statutory powers of 
the Supreme Court and of the various lower Courts of record of the State, 
in relation to the subject of discipline, suspension or disbarment of mem- 
bers of the Bar.” 

There are provisions as to discipline, procedure in investigation of 
charges against Bar members, etc. Any rule or regulation of the Board 
may be annulled or modified by the Supreme Court. All lawyers must 
pay a license fee to be fixed by the Board “not exceeding $10 per annum.” 


FLortIpDA ALso TO Try BAR INTEGRATION. 


That is to say, like in Ohio, the State Bar Association of I lorida 1s 
asking the Legislature to adopt an integrating Act, which Act as drafted 
has the unanimous support of the Association. A perusal of the pro- 
posed law shows that it follows very much the ideas in the proposed Ohio 
Act, and so we do not print its provisions. In one important respect it 
differs from the Ohio draft. It provides for appointment of the Bar 
Governors by the Governor of the State after an advisory vote by all 
the lawyers of the State. 

THe SAN Disco Law INsTITUTE. 

There is a Lawyers’ Institute in San Diego, California, which has 
taken the step toward a self-governing Bar by voluntary organization. 
We quote from the “Standards of Conduct” adopted : 

‘To exercise toward his client in every instance the highest good faith 
and to charge for his services only such a fee as is fair and proper ; to give 
to any client no cause for dissatisfaction, but in the event of known dis- 
satisfaction on the part of a client, as to any act or omission of his at- 
torney, to report the circumstances thereof, forthwith, to the duly au- 
thorized Counsel of the Institute; to report confidentially to such Counsel 
any case of dissatisfaction on the part of a client existing against any 
other practitioner of law. 

“To prevent and discourage unnecessary and unfruitful litigation; to 
refuse employment in cases prosecuted or defended chiefly out of spite or 
for the purpose of harassing or delaying another. In all litigation where 
the opposing party is represented by a member of the Institute, to bring the 
same to final determination at the earliest possible moment; to appear 
promptly in response to process; to file no groundless demurrer for pur- 
pose of delay; to stipulate to the taking of depositions and such other 
proceedings as might be secured as a matter of course upon motion or 
notice ; to require no justification of surety, ete., except upon good cause : 
to hasten the course of trial by stipulation of all known provable facts; to 
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attempt the introduction of no improper evidence ; to refrain from unsup- 
portable objections and specious arguments; to waive findings of fact 
when not requisite to the safety of the clent; to take or prosecute no ap- 
peal except in good faith on actual merit. 

“To treat every member of the Institute with consideration in the 
conduct of mutual business; to require no unnecessary act or effort from 
opposing counsel; to take no default or penalty against a member, except 
alter notice of intention to do so; to make and receive freely and, in good 
faith, abide by, oral stipulations; to waive notice of rulings and settings 
for trial whenever present at the occasion thereof ; to accompany all gen- 
eral demurrers with a specification of the particulars in which it ts claimed 
the pleading is insufficient ; to submit demurrer without arguments unless 
a favorable ruling is expected in good faith; to make no charge of pro- 
fessional misconduct against another member of the Institute, or agains‘ 
any Judge, to anyone but a member of the Board of Directors, or the 
authorized Counsel or Board of Arbiters of the Institute. (Provided, that 
nothing herein contained shall prevent a member from testifying before 
a Court or other tribunal, nor from making statements in good faith on 
the occasion of the campaign of such person for election to public office. ) 

Provision is made in the by-laws for the arbitration of difference 
between members, or between a member and his client, such arbitration 
being voluntary as to the client, but compulsory under penalty of ex- 
pulsion on the attorney. 


BARRISTERS AND SOLICITORS IN ENGLAND. 





A work entitled “A Philadelphia Lawyer in the London Courts” 
contains much matter of interest to American lawyers, especially to those 
younger members of the Bar who are not acquainted with the functions 
ot and ditferences between barristers and solicitors. We quote: 

“An [English student’s reading is much like that pursued in one of our 
own law schools, the chief difference being that he devotes more time to 
mastering general principles than to the consideration of reported cases, 
from which our students are presumed to extract the underlying principle. 

“Having passed the necessary examinations, the young barrister 1s 
finally ‘called to the Bar,’ a ceremony which consists in his attending court 
on a certain day, where, seated with other neophytes, he is addressed by 
the Judge (who has, of course, been posted in advance ), as follows : ‘Does 
Mr move?’ To this the young barrister bashfully assents, though 
naturally he has no real motion to make. By this brief colloquy he has at 
once been translated from the student to the barrister. 

“Solicitors are created by entirely different methods, as there are no 
Inns, nor any similar organizations for students. There is a preliminary 
examination to determine whether the boy, who desires to become a so- 
licitor, has sufficient general education. If so, he is apprenticed, for a 
period of five years, to some practitioner, for which privilege he pays a 
sum of money, say from 100 to 400 guineas; the amount actually depend- 
ing upon the solicitor’s standing and the affluence of the boy’s family. 

“He begins by copying papers and performing minor services in the 
public offices, and, at the same time, pursues his legal studies, which have 
steadily become more arduous. His progress as a law student is ascer- 
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tained by an intermediate examination, held under the direction of the 
Solicitors’ Incorporated Law Society, and a final one determines whether 
he has acquired sufficient knowledge of the law to be admitted to practice. 

“If shown to be qualified, he is admitted by the courts, and is there- 
after subject to the discipline of the Society and to that of the courts them- 
selves, usually prompted by the Society. The marked difference, there- 
fore, that distinguishes the solicitor’s training from that of the barrister, 
is the absence of any Inn of Court—with its esprit de corps—as a com- 
manding influence in shaping his development and governing his whole 
career. 

“Having been called to the Bar, the question first confronting the 
young barrister is whether he really intends to practice. He may have 
read law as an education, meaning to devote himself to literature, to 
polities, or to some other pursuit, or he may have embraced the profession 
in deference to che wishes of his family and to fill in the time while await- 
ing the inheritance of property. 

“Supposing him, however, to be one of the minority, determined to 
rise in the profession, he is confronted with formidable obstacles, for he 
cannot look to his friends to furnish him with briefs. He can never be 
consulted nor retained by the litigants themselves. The only clients he 
can ever have are solicitors, whose clients, in turn, are the public. He 
never goes beyond his dingy chambers in the Inns of Court, where, guard- 
ed by his clerk, he either wearily waits for solicitors with briefs and fees, 
or, more likely still, gives it up and goes fishing, shooting, or hunting. 

“The early ambition of the young barrister is to become a ‘devil’ to 
some junior barrister, who always has recourse to such an understudy, 
and, if the junior is making over £1,000 a year, he continuously employs 
the same devil. This term is not applied in a jocular sense, but is the reg- 
ular and serious appellation of a young barrister, who, in wig and gown, 
thus serves without compensation and without fame—for his name never 
appears—often for from five to seven years. The devil studies the case, 
sees the witnesses, looks up the law, and generally masters all the details, 
in order to supply the junior with ammunition. 

‘Before the trial the junior has one or more ‘conferences’ with the 
solicitor, all paid for at so many guineas; occasionally he even sees the 
party he is to represent, and, more rarely, an important witness or two. 
The devil is sometimes present, although his existence is, as a rule, decor- 
ously concealed from the solicitor. 

“If the solicitor, or the litigating party, grows nervous, or hears that 
the other side has employed more distinguished counsel, the solicitor re- 
tains a Kk. C. as leader. Then a ‘consultation’ ensues at the leader’s cham- 
bers between the leader, junior, solicitor, and, occasionally, the devil. 

“At the trial, the junior merely ‘opens the pleadings’ by stating in the 
fewest possible words what the action is about—that it is, perhaps, a suit 
for breach of promise of marriage between Smith and Jones, or to recov- 
er upon an insurance policy for a loss by fire—and then resumes his seat, 
whereupon the leader, the great K. C., really opens the case, at considera- 
ble length and with much more detail and argument than would be good 
form in an American Court. He states his side’s contention with particu- 
larity, reads documents and correspondence (none of which have to be 
proved, unless their authenticity is disputed, points which the solicitors 








144 THE NEW JERSEY LAW JOURNAL 


have long ago threshed out), and he even indicates the position of the 
other side, while, at the same time, arguing its fallacy. 

“Having done this, he leaves it to the junior to call the witness ; more 
often he departs from the courtroom to begin another case elsewhere, and 
returns only to cross-examine an important witness on the other side, or 
to make the closing speech to the jury. In this way a busy leader may 
have several trials going on at once. ‘The junior then proceeds to examine 
the witnesses with the help of an occasional whispered suggestion from 
the solicitor, who is more than ever isolated by the departure | of the leader 
and the devil is proud when the junior audibly refers to him for some de- 
tail. 

“If the leader is absent, which frequently happens, notwithstanding 
his fee has been paid, inasmuch as no case is deferred by reason of coun- 
sel’s absence, the junior takes his place, while the solicitor grumbles, and 
more devolves upon the devil. 

“The devil is in no sense an employé or personal associate of the 
junior, which might look like partnership, a thing too abhorrent to be per- 
mitted. On the contrary, he often has his own chambers, and may, at any 
time, be himself retained as a jumior, in which event his business takes 
precedence of his duties as a devil, and he then describes himself as being 
‘on his own.’ 

“Having gained some identity, and more or less business ‘on his own’ 
from the solicitors, a devil gradually begins to shine as a junior, where- 
upon appears his own satellite, in the person of a younger man as devil, 
while the junior becomes more and more absorbed in the engrossing, but 
ever fascinating, activities of regular pri ictice at the Bar. 

“Whether a barrister shall ‘apply’ for silk is optional with himself, 
and the distinction is granted by the Lord Chancellor, at his discretion, to 
a limited, but not numerically defined, number of distinguished barristers. 

“Whether or not to ‘take silk,” or to become a ‘leader,’ is a critical 
question in the career of any successful common-law or chancery barris- 
ter. As a junior, he has acquired a paying practice, as his fee is always 
two-thirds that of the leader. He has also a comfortable chamber prac- 
tice in giving opinions, drawing pleadings, and the like; but all this must 
be abandoned, because the etiquette of the Bar does not permit a K. C. or 
leader to do a junior’s work, and he must thereafter hazard the fitful 
fancy of the solicitors, when selecting counsel in important causes. Some 
have taken silk to their sorrow, and many strong men remain juniors all 
their lives, trying cases with K. C.’s and leaders much younger than them- 
selves. 

“The English Bar is small, and the business very concentrated; but 
no statistics are available, for many are called who never practice. By 
considering the estimates of well-informed judges, barristers, and solici- 
tors, it seems that the legal business of the kingdom is handled by so 
small a number as from 500 to 800 barristers, although the roll of living 
men who have been called to the Bar now includes 9,970 names. 

“The line which separates solicitors from the Bbar—the barristers—is 
difficult for an American to fully appreciate, for in our country it does 
not exist. The solicitor, or attorney, is a man of law business—not an 
advocate. A person contemplating litigation must first go to a solicitor, 
who guides his conduct by advice in the preliminary stages, or occasionally 
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retains a barrister to give a written opinion upon a concrete question of 
law. 
“The solicitor conducts all the negotiations or threats which usually 
precede a lawsuit, and if compromise is impossible he brings a suit and 
retains a junior barrister by handing him a brief, which consists of a writ- 
ten narrative of the controversy, with copies of all papers and corres- 
pondence—in short, the facts of the case—and which states on its back 
the amount of the barrister’s fee. The brief is engrossed or typewritten 
on large-sized paper, with very broad margins for notes, and is folded only 
once and lengthwise, so as to make a packet fifteen by four inches. 

“All Englishmen of substance, and all firms and corporations, have 
their regular solicitors, and the relation is frequently handed down from 
generation to generation. It is, of course, impossible to have a permanent 
barrister, because the solicitor selects one from time to time, as the occa- 
sion requires, and the client is rarely even consulted in the choice. When 
an Englishman speaks of his lawyer, he always means his solicitor, and if 
he wishes to impress his auditor with the seriousness of his legal troubles, 
he adds that his lawyer has been obliged to take the advice of counse ah 
perhaps of a K. C. 

“Hence the solicitor, unlike the barrister, is not ambitious for fame, 
nor does he worry because he cannot become the Attorney General or a 
Judge; his mind is intent upon the pounds, shillings, and pence of his 
calling. He may seek business, which the barrister cannot do, and he is 
something of a banker, often a promoter. Some are men of the highest 
yrade—particularly those employed by big companies or by families with 
large estates 

“The venerable family solicitor of the novel and stage—that custodian 
of private estates and secrets who appears in all domestic crises, warning 
the wayward son, comforting the daughter, whose affections are misplaced, 
and succoring the gambling father—is sufficiently familiar. The worldly 
experience, which this kindly old gentleman brings from his musty office, 
is invaluable to his chents. 

“Instead of being concentrated, like the barristers, in the Inns of 
Court in London, solicitors are scattered all over the town and throughout 
the Kingdom itself. Some, especially in the minor towns or poorer quar- 
ters of London, are in a small way of business, and must earn rather a 
precarious living. Others are of a still lower class, and seek business of a 
more or less disreputable character by devious methods; but all are sup- 
posed to have been carefully educated in the law, and are answerable to 
their Society and to the courts for ~ sonable practices 


That a man and his son he ive e the tight. to or the attempted carrying 
out of a conspiracy to steal his infant daughter, for the purpose of marry- 
ing her to a man objectionable to him, is held in the South Carolina case 
of State v. Douglas, tor S. Ie. 648, annotated in 8 A.L.R. 656. 

Declarations of one accused of crime are held to be admissible in 
evidence at the trial, not only to show insanity, but also weakness of the 
mental faculties, in State v. Cooper, 170 N. C. 719, 87 S. I. 50, which is 
accompanied in 8 A.L..R. 1214, by a note on evidence of declarations of 
accused on the issue of insanity. 
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A NEW YORK PICKETING CASE. 

On March 30 Justice Van Siclen granted an injunction to Schwartz 
& Jatfee, clothing manufacturers in Brooklyn, against picketing by the 
members of the Amalgamated Clothing Workers of America. Justice Van 
Siclen said that the issue was part of the war between capital and labor 
and he gave his conception of the duty of the Courts as follows: 

“They must stand at all times as the representatives of capital, of 
captains of industry, devoted to the principle of individual initiative, pro- 
tect property and persons from violence and destruction, strongly opposed 
to all schemes for the nationalization of industry, and yet save labor from 
op pression | and conceilitory toward the removal of the laborers’ just 
griey Frances 

After, touching on the merits of the specific issue, the decision con- 
tinued : 

“The issue between the parties is nothing more than the old conflict 
between capital and labor. The swing of the pendulum is influenced al- 
most entirely by the law of supply and demand, and neither capital nor 
labor at any time is satistied to be governed by the length or sweep to and 
fro 

“Prior to December, 1920, when the trouble between the parties 
hereto became acute, and from 1914 to the last mentioned date, the swing 
was entirely to the side of labor, enabling it to force upon capital demands 
and contracts of employment exclusive as to non-union or unorganized 
workers, and therefore oppressive. Now, and perhaps for a few years to 


come, the pendulum swing will be to the side of capital, which in turn will 
force upon labor contracts equally oppressive and exclusive as to union 
or organized workers. It will be seen that at no time is there what may 


be termed the true ‘open shop.” The authorities seem to uphold both 
forms of contract and comme wee them except perhaps when it can be de- 
termined or proven that the same are oppressive or a result of conspiracy, 

“A peculiar slant to the whole situation is that the worker of to-day 
may become the master of to-morrow ; from the radical to the conserva- 
tive by mere change of circumstances and position. Nevertheless there 
will be no change in their relationship. When capital has the upper hand 
it will continue to grind down labor and when labor is in the ascendant it 


“ ) turn continue to harass, cheat, and seek to either control or destroy 
il. Neither at any time is willing to give the quid pro quo and never 

ceasing conflict goes on. 
[here can be no real solution of the problem, as old as our civiliza- 


tion, unless the cade ition therefore 1s established by law. Labor, labor 
umions or organized labor have their place and use; capital, and organiza- 
tion thereof, likewise, but both must be made to know and to keep their 
respective places and use by law, to change only by the ever fluctuating 
force of supply and demand. Such a medium would present both ex- 
treme conservatism or autocracy, or extreme radicalism or sovietism. 

Can the Courts ep in between capital and labor to strike the medium 
and balance the s There must be in the conflict justice somewhere, 
somehow, at all t times. ‘Lhe Courts cannot find the balancing point by 
boxing the compass of judicial opinion from extreme radicalism and ultra- 
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conservatism. They must stand at all times as the representatives of 
capital, of captains of industry devoted to the principle of individual in- 
itiative, protect property and persons from violence and destruction, 
strongly opposed to all schemes for the nationalization of industry, and 
yet save labor from oppression, and conciliatory toward the removal of 
the workers’ just grievances. The prosperity of the nation depends on 
constructive legislation, backed up by intelligent judicial interpretation 
and strict enforcement. 

“So far as the question of picketing is concerned, the defendant does 
not deny that violence has followed as a result of the strike or lock-out, 
and there has been picketing. 

“In cases of this kind ‘peaceful picketing’ or ‘mental picketing’ or 
what not are only figures of speech or exist in the imagination—mostly 
mentioned, seldom met with. That there ever in reality existed or was 
practiced ‘peaceful picketing’ is a question. In the present case there was 
no need to picketing to inform any one that there was a strike or a lock- 
out at the plaintiffs premises. Lveryone knew it. The purpose of the 
picketing was just as well known, and ‘peaceful picketing’ was not in 
fashion, or even sought to be practiced, and could serve no useful purpose 
under the circumstances. 

“As shown by the affidavit attached to the moving papers, the picket- 
ing as practiced herein was wholly unlawful and should be suppressed. 
The Court finds ample proof of plaintiff’s claim, that the defendants are 
guilty of the acts complained of as to calling of the strike, picketing the 
plaintiff’s premises, interference with employés or workers of the plaintiff 
and with their contracts of employment, and in generally unlawfully in- 
stigating, advising and directing acts of various kinds against plaintiff 
and its business, from which relief should be granted by way of injunc- 
tion.” 





SECONDARY BOYCOTT ILLEGAL. 

It is reassuring to men of common sense and patriotism to read the 
decision of the Supreme Court that the Clayton Act with all its unwise 
restrictions on the power of the Courts to issue the writ of injunction in 
labor disputes does not legalize the secondary boycott. Duplex Printing 
Press Co., v. Deering, 41 Sup. Ct. 172. 

In the Deering case the plaintiff sought to restrain persons, not 1n its 
employ, from threatening its customers with strikes unless they refrained 
from trading with plaintiff. It seems that plaintiff's offense was the de- 
cision to conduct its business in Battle Creek, Mich., on the “open shop” 
principle. ‘The defendants are not plaintiffs’ employés but are officers 
of a Labor Union known as the International Association of Machinists 
with headquarters in New York City. The defendants sought to compel 
plaintiffs to “unionize” their factory not by inducing their employes to 
quit work but by inducing the employés of its customers to quit work 
unless they refrained from buying their presses from plaintitf. This ts 
a pure and simple secondary boycott which is authoritatively defined by 
the Court as signifying a “combination not merely to refrain from dealing 
with a person, or to advise or by peaceful means persuade his customers to 
refrain, but to exercise coercive pressure on such customers, actual or 
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prospective, in order to cause them to withhold or withdraw their patron- 
age, through fear of loss or damage to themselves.” 

There can be no doubt that such a boycott as set forth in this case con- 
stituted an interference with interstate commerce and was illegal unless 
the Clayton Act (Sec. 20) made such boycott legal. Sec. 20 provides as 
follows: 

“Sec. 20. That no restraining order or injunction shall be granted by 
any Court of the United States, or a Judge or the Judges thereof, in any 
case between an employer and employés, or between employes, or be- 
tween persons employed and persons seeking employment, involving, or 
growing out of, a dispute concerning terms or conditions of employment, 
unless necessary to prevent irreparable injury to property, or to a property 
right, of the party making the application, for which injury there 1s no 
adequate re hrs at law, and such property or property right must be de- 
scribed with particularity in the application, which must be in writing and 
sworn to by the applicant or by his agent or attorney. 

“And no such restraining order or injunction shall prohibit any person 
or persons, whether singly or in concert, from terminating any relation 
of employment, or from ceasing to perform any work « - labor or from 
recommending, advising, or persuading others by esanatals means so to do; 
or from attending at any place where any such person or persons may 
lawfully be, for the purpose of peacefully obtaining or communicating 1n- 
formation, or from peacefully persuading any person to work or to abstain 
from working; or from ceasing to patronize or to employ any party to 
such dispute, or from recommending, advising, or persuading others by 
peaceful and lawful means so to do; or from paying or giving to, or with- 
holding from, any person engaged in such dispute, any strike benetits or 
other moneys or things of value; or from peaceably assembling in a 
lawful manner, and for lawful purposes; or from doing any act or thing 
which m ight lawfully be done in the absence of such dispute by any party 
thereto: nor shall any of the acts specified in this paragraph be considered 
or held to be violations of any law of the United States.” 

In holding that this section does not justify the secondary boycott, 
the Court shows that this section 1s confined to “a case between an em- 

nployés” and does not apply to disputes with others not in 
ploy. Continuing its argument on this point, the Court said: 

‘The majority of the Circuit Court of Appeals appear to have enter- 
tained the view that the words ‘employers and employés,’ as used in sec- 
tion 20, should be treated as referring to ‘the business class or clan to 
which the parties litigant respectively belong,’ and that, as there had been 


ployer and em 


a dispute at complainant’s factory in Michigan concerning the conditions 
of e mployment there—a dispute created, it is said, if it did not exist be- 
fore, by the act of the Machinists’ Union in calling a strike at the factory— 


section 20 operated to permit members of the Machinists’ Union else- 
where, some 60,000 in number, although standing in no relation of em- 
ployment under complaint, past, present, or prospective, to make that 
dispute their own and proceed to instigate sympathetic strikes, picketing, 
and boycotting against employers wholly unconnected with complainant's 
factory and having relations with complainant only in the way of purchas- 
ing its thea in the ordinary course of interstate commerce, and this 
was where there was no dispute between such employers and their em- 


ployés respecting terms or conditions of employment. 








i 
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“We deem this construction altogether inadmissible. Section 20 must 
be given full effect according to its terms as an expression of the purpose 
of Congress; but it must be borne in mind that the section imposes an ex- 
ceptional and extraordinary restriction upon the equity powers of the 
Courts of the United States and upon the general operation of the anti- 
trust Jaws, a restriction in the nature of a special privilege or immunity to 
a particular class, with corresponding detriment to the general public ; and 
it would violate rules of statutory construction having general application 
and far-reaching importance to enlarge that special privilege by resorting 
to a loose construction of the section, not to speak of ignoring or slighting 
the qualifying words that are found in it. Full and fair effect will be given 
to every word if the exceptional privilege be confined—as the natural 
meaning of the words confines it—to those who are proximately and sub- 
stantially concerned as parties to an actual dispute respecting the terms or 
condition of their own employment, past, present, or prospective. The 
extensive construction adopted by the majority of the court below virtually 
ignores the effect of the qualifying words. Congress had in mind par- 
ticular industrial controversies, not a general class war. ‘Terms or condi- 
tions of employment’ are the only grounds of dispute recognized as ade- 
quate to bring into play the exemptions; and it would do violence to the 
guarded language employed were the exemption extended beyond the 
parties affected in a proximate and substantial, not merely a sentimental 
or sympathetic, sense by the cause of dispute.” 

Justices Holmes and Clarke joined Justice Brandeis in the lattet’s 
dissenting opinion filed in this case.—Central Law Journal. 





McVOY v. GEORGE H. ADAMS COUNCIL. 


(Essex Circuit Court, April, 1921). 

‘ase Of May E. McVoy and Charles F. McVoy, Plaintiffs, against 
Seam H!. Adams Council, No. 36, Junior Order Union American Me- 
chanics, Defendant. 

Messrs. Lum, Tamblyn & Colyer for Plaintiffs. 
Mr. Edward L. Katzenbach for Defendant. 


DUNGAN, J.: This case was tried without a jury and upon an 
agreed state of facts in and by which it appeared: 

That plaintiffs reside in the City of East Orange, Essex county, 
New Jersey, and are children and sole next of kin of Charles H. McVoy, 
who died on the 26th day of November, 1918, leaving no widow. 

The defendant is a subordinate Council of the Junior Order United 
American Mechanics, a beneficial corporation of the State of New Jersey, 
said Council having its principal office in the City of Newark in the County 
of Essex and State of New Jersey 

3. That Charles H. McVoy was duly admitted to membership in 
George H. Adams Council, No. 36, Jr. Order United American Mechanics, 
on July 20th, 1897. 

That prior to his admission he signed an application blank in and 
by which he agreed “to conform in all respects to the laws, rules and reg- 
ulations of the Council now in force or which may hereafter be adopted by 
the same.” 
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That the defendant Council, at the time the said Charles H. Mc- 
Voy was admitted to membership, paid funeral benefits in the sum of 
$500; that subsequently, by amendments of the by-laws of said Council, 
upon payment of the increased weekly dues as provided in said amend- 
ments, members became entitled to increased funeral benefits in the sum 
of $750 or $1,000, at their election; that the said Charles H. MeVoy paid 
the increased dues, as required in said amendments, and duly made his 
election to carry $1,000 funeral benefits. 

That on February 12th, 1916, the said Charles H. MceVoy had and 
was suffering from tuberculosis of the lungs, and that at various times 
during the months of January, February, March, April, May and June of 
the year 1918 he was ill with said disease and unable to work; that on 
June 28th, 1918, he quit work and from that time until his death he was 
unable to work and was suffering from said tuberculosis; that at no time 
had the said Charles H. McVoy reported to the Council that he was sick 


and unable to work, and applied for sick benefits; that on July 15th, 1918, 
he was over thirteen weeks in arrears, and was at that time sick with said 


tuberculosis; that on July 22nd, 1918, he paid his dues in full and in 
advance ; that he was sick at the time he paid his arrearages, and later, on 
November 6, 1y18, died of the illness ; that at the time of his death he was 
a member with dues fully paid to the Order, but the Council had no know!- 
edge of his illness at the time of the payment of the arrearages of dues. 

Upon this statement of facts (and others appearing in the signed 
stipulation, which it is not now necessary to repeat) the plaintiffs claim 
to be entitled to the sum of $1,000, while the defendants claim that by 
virtue of Sections 4 and 5 of Chapter V of the Subordinate Council Con- 
stitution which was adopted in 1915, the plaintiffs are not entitled to re- 
cover. ‘These sections read as follows: 

“Sec. 4. Any member of this Council who shall owe the Council 
thirteen or more weeks’ dues, forfeits all his rights and privileges, — 
that of being admitted to a seat in the Council during its sessions. Tle is 
debarred from all sick and funeral benefits. 

Sec. 5. Any member who shall become indebted to his Council for 
thirteen or more weeks’ dues, shall stand suspended from sick and funeral 
benetits for the space of four weeks after he has paid the entire amount 
of his indebtedness in full, to date of payment. If, for any reason he shall 
leave a balance unpaid, he shall not be entitled to sick or funeral benetits 
until all his indebtedness has been paid. If a member should owe his 
Council thirteen or more weeks’ dues, and is taken sick, or disabled, and 
then makes payment after sickness or disability commences, he shall not 
be entitled to sick benefits for that sickness or disability, and tf he dies, 
the death directly or indirectly resulting from said sickness, he shall in 
no manner be entitled to funeral benefits, nor shall hts wife, children, par- 
ents, brothers or sisters or any other person or persons have any claim 
upon this Council for funeral benefits. A payment of dues, or on ac 
count of dues, shall in no way entitle said member to sick or funeral bene- 
nts 

At the time Mr. McVoy became a member there was no by-law or 
provision in the Subordinate Council Constitution containing the under- 
scored words, nor until the adoption of the 1415 Constitution. Section 5 
of Article IV then provided: 
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“Any member who is thirteen wecks in arrears on the books of the 
Council for dues shall be deprived of benefits for the space of four weeks 
after all such arrearages are paid; and if twenty-six weeks in arrears, 
shall be deprived of benefits for the space of thirteen weeks after all such 
arrearages are paid; and further, any member being non-beneficial and 
is taken sick shall not be entitled to benefits during such sickness, notwith- 
standing such member may owe less than thirteen weeks’ dues at the time 
of his sickness.” 

At the time Mr. MeVoy became a member and until the adoption of 
the 1915 Constitution this defense could not have been raised. 

Section 5 of Chapter V attempts to deprive the beneficiaries of the 
benefit which they would have received up to that time and which admit- 
tedly they would now receive were it not for this provision of the Constitu- 
tion. 

Mr. Justice Voorhees, in Sauter v. Improved Order of Heptosophs, 
76 L., p. 763, says: 

“It seems to be settled by the weight of authority that where there 1s 
an agreement in the application for membership in a fraternal beneficial 
society that the member shall be bound by by-laws and rules thereafter to 
be adopted, such member is bound by any reasonable amendment of the 
by-laws made after he has become a member; but it 1s also quite as well 
settled that the right of amendment must be exercised so as not to in- 
terfere with vested rights. Amendments impairing such vested rights are 
insufficient. The difficulty 1s in applying the facts.” 

He further says: “The laws, rules and regulations should not be 
referred to the alteration of a contract securing vested rights when they 
may be referred to the innumerable subjects requiring laws, rules and 
regulations, in a beneticial order of this sort.” 

Applying the facts admitted in this case, it would appear that the 
attempted alteration here is not one merely of form. It is not one of those 
innumerable subjects which govern those duties owing from members as 
such to the Order ; but it attempts to deprive the beneficiaries of the benefit 
by imposing terms which “tend to defeat, not to further, the subsistence 
of the contract between the defendant and the member.” 

lam unable to see any substantial difference between the situation in 
this case and that presented by the case of Sauter v. Improved Order of 
Heptosophs, in which the Court held that a by-law providing that no bene- 
fits shall be paid to the beneficiary of any member committing suicide, 
sane or insane, would not operate to defeat the claim of a beneficiary upon 
a benefit certificate issued before the adoption of such by-laws. The 
Court there held that such a by-law was an unreasonable interference with 
vested rights; and it seems to me that the requirements of Section 5 of 
Chapter V of the present Constitution of the defendant is also an inter- 
ference with vested rights, and that it is void as to the plaintiffs in this 
case, and that the plaintiffs are entitled to recover. 

| think, too, that the plaintiffs are entitled to recover upon another 
ground. 

When provisions of this character are found in the Constitution and 
by-laws of benefit associations, they have almost uniformly been construed 
upon principles applicable to life insurance policies, the provisions of 
which should be strictly construed in favor of the insured and against the 
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insurer. Conditions contained in them which create forfeitures are to be 
construed most strongly against the insurer. 

“The Court will never seek for a construction of a forfeiture clause 
ina policy which will sustain it, if one which will defeat it is reasonably 
deducable from the terms or words used to express it.” Hampton v. 
Hartford Mire Ins. Co., 05 Law 265. 

Applying these well settled principles of law to the facts in this 
case, it will be observed that, on February 1eth, 1916, Mr. MceVoy was 
suffering from tuberculosis of the lungs; that during the first six months 
of raiS he was il with tuberculosis and unable to work; and that on 
June 28th, ro1&, he quit work, and from that time until his death, which 
occurred November 26, 1918, he was unable to work and was suttering 
with tuberculosis, from which he died; that on July 15, 1g18&, he was 
over thirteen weeks in arrears, and on July 22, 1918, he paid his dues im 
full and in advance; that during all that time and until his death he con- 
tinued to be sick with tuberculosis. 

The section of the Constitution provides: “If a member should owe 
his Council thirteen or more weeks dues and ts taken sick or disabled, 
and than makes payment after sickness or disability commences, he shall 
not be entitled to sick benetits for that sickness or disability; and, if he 
dies, the death directly or indirectly resulting from said sickness, he shall 
in no manner be entitled to funeral benetits,” ete. 


Phe purpose of such a regulation is obvious. It is manifestly intended 





to prevent one who is thirteen weeks in arrears and afterward 1s taken sick 


from being benetited during that sickness or as the result of that sickness 
by paving his dues after the sickness commences; but the reason for the 
provision fails where a member becomes in arrears during a long sickness 
and during the same sickness again pays his dues in full. Under those 
circumstances it works no hardship upon the Council that it is not notified 
of the illness or that the member does not claim sick benefits. 


If the provision be capable of two constructions, one which is favora- 
ble to the liabiltiy of the defendant and the other which would prevent the 





plaintiffs from recovering, the Court ought to adopt the former, and it 
seems ta reasonable construction of the provision would be as 
abor the plaintitfs would be prevented from recovering 
only 1: t the member died of a sickness which commenced 
after h me in arrears. 

Phis 1s the construction I feel compelled to place upon this provision. 

The result of these views necessarily result in a verdict for the plain- 

ff for the full amount claimed with interest. 
ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 

The new Board of Public Utility Commissioners of this State is now 
functioning, and we hope to report monthly, by abstract or otherwise, its 
various official conclusions 

In Re City Gaslight Co—This Company, supplying gas to Ocean 
City, applied March 7, 1g2t, for an increase of 18 cents per thousand 
cubic feet over its existing rate of $1.90 per thousand cubic feet for gas 
sold. The petitioner asserted that the increased rate 1s applied for be- 


cause demands have been made by civic organizations and city officials 


pres 
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for improvements in gas service, “which demands have aricen through the 
reserve plant and pipe lines capacities having been exceeded during the 
Summer of to20 through the abnormal merease in gas sales during the 
last two years, and “that the cost of necessary mnprovements will amount 
to approximately $72,695." Tt stated that it was unable to finance the i) 
provements demanded of it from: current rate “but believes that the 
authorization of the inereased rate prayed for wall enable at to secure 
fresh capital to make the necessary improvements” The municipality 
of Ocean City expressed willingness for the increase, “provided, however, 
that the rate become effective May §, 1g2t, and to be considered only a 
temporary rate with the privilege upon the part of the mumieipality to 
apply to the Utility Board at any time for a decrease in the rate and 
surcharge.” The Board said 

“Giving dae consideration to all the conditions the Board is of the 
opinion that the increase petitioned for would not be unlaw ful nor opposed 


4 


to the welfare of the community served or the reasonable requirement 

of the Company. The Board will permit the increase to become effective 

from and after May tst, tg2t; the meter-service charge now in effect 

be continued. ‘This is with the understanding that the rate schedule of the 
; * 


Company is subject to challenge as to its reasonableness and that the 
Board reserves the right to alter the schedule im the future should condi- 


tions so change as to make such alteration just and reasonable.” 

Report dated April 7, 1g2t, Mr. L. ©. Ritchie for petitioner. A 
\. ©. Boswell and Mr. Joseph G. Champion for the City of Ocean Cit 
Mr. Kk. TI. Nulty for the Ocean City Chamber of Commerce 


In Re Atlantic City ilectric Co.—Applhieation for the approval of the 
Board of the issuance of $46,000 in aggregate principal amount of its 
and refunding mortgage five per cent. sinking fund gold bonds, to be used 
for the purpose of retiring a like amount of the bonds of the New Jersey 
lot Water THleating Company. The petitioner, Atlantic City Electric 
Company, Was formed by the consolidation of the Atlantic ( ity electric 
Company, Atlantic City Electric Light & Power Company, The Electric 
Light Company of Atlantic Citv, and New Jersey Hot Water Heating 


+ 


Company. Under the terms of a first and refunding mortgage made by 
the Atlantic City [leetrice Company to Girard Trust Company, trustee, 
under date of March 2, 1908, for $5,000,000, Atlantic City Electric Com- 
pany reserved bonds of the aggregate principal amount of $250,000 tor 


+ 
’ 


the purpose, among other things, of retiring the first mortgage fh 
cent. gold bonds of New Jersey Hot Water Tleating Company dated July 


2, 1yo6, maturing July 2, 1936, and assured by a mortgage or deed ot 

trust dated July 2, 1906, from said New Jersey Hot Water Heating Com- 

pany to Marine Trust Company, trustee. It was desired to tsste S40.00 
the winks 


of the Atlantic City Electric Company bonds under 


March 2, 1903, for the purpose of retiring a like amount of the b 

the New Jersey Hot Water Heating Company. The applheant having 

already acquired the $46,000 of New Jersey Hot Water Heating Company 
Tide 


the newly issued bonds of the Atlantic City Eleetrie Company wall 
become the property of the Company. 

The Board: “There seems to be no objection to this being don 
the Board will grant its approval, with the proviso, however, that the 
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bonds so issued shall not be sold or otherwise disposed of without the ex- 
press permission of the Board.” Report dated Mar. 31, 1921. Mr. J. V. 
Van der Voort for the Company. 


SOME INTERESTING OUT-OF-STATE DECISIONS. 


ALIMONY—WUFE ResipING IN HlUSBAND’s HOME. 


\ wite suing tor a limited divorce for cruel and inhuman treatment 
Was granted temporary alimony and a counsel fee of $250. She and her 
infant child were, at the time, living in her husband’s house, where he also 
resided. The Supreme Court of New York, Appellate Division, Second 
Department, in Bruggemann v. Bruggemann, 182 New York Supplement, 
8>. modified the order by denying alimony pendente lite, and reducing the 
allowance for counsel fee to Stoo, for the following reasons, as stated in 
the opinion of Presiding Judge Jenks: “It is true that the woman deposes 
that she had been ordered to ‘get. out’ of her home; but she ts 
not corroborated, and she does not specify either time or circumstance. 
lf such an order was given, evidently she felt secure to disobey it; and, 
for aught that appears, her stay is voluntary and neither degrading nor 
dangerous. If the affidavit of her husband is to be credited, her abode in 
the home is agreeable to him, aside from its effect upon this litigation or 
the saving of his money. There is no proof that the woman and the child 
are not atforded maintenance in this house according to the station of life 
f the parties. The purpose of alimony is support. . . . It should be 
denied in this ease. . . . I do not advise a denial of any counsel fee, 
especially as the defendant intends to raise the question of jurisdiction, 
hich | y at trial.’ 
PickiInG Up ANOTHER’S PARCEL. 
A\ passenger on a subway car, on reaching his destination, took with 
‘el which had been left on the car by another passenger, who 
hted. He was stopped by a railway guard, and asked 
is going to do with the parcel, and replied that he would keep 
pa e and advertise for the owner. The same question was asked 
by the railway superintendent, and the same reply given. The passenger 
Was then placed under arrest, and held in $500 bail, and remained in a 


at awe 


ce!) until the bail was furnished. The package, on being opened, disclosed 
i loat read. The next morning he was tried and acquitted of a charge 
of petit larceny. An action was instituted by the passenger against the 
railway company for false imprisonment and malicious prosecution. The 


complaint was dismissed, and judgment rendered for defendant at a trial 
. which judgment was affirmed by the Appellate Division. The lat- 
ter judgment was affirmed by the Court of Appeals of New York in 
Foulke v. New York Consol, R. Co., 127 Northeastern Reporter 237. 


[he majority opinion, which was written by Judge Collin, makes clear 
the status of property left by departing passengers on public conveyances. 
Such property 1s not abandoned or lost property, but passes to the carrier 
as a gratuitous bailee, with a corresponding duty of safe-keeping for the 


owner: and the arrest of a passenger taking such property is justified, as 
the taking from the carrier’s possession with intent to deprive the true 


Owner tnereo?r 1s larceny 


-4 
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REGULATING MERCANTILE PRICES. 


An Act of the Legislature of Montana creating a State trade com- 
mission empowered to regulate prices and profits, including those in ordi- 
nary mercantile business, was declared unconstitutional and void, as de- 
priving persons affected of their property without due process of law, by 
the United States — Court for the District of * amie in A. M. 
Holter Hardware Co. v. Boyle, 263 I ‘ede ral Reporter, 134. Judge sour- 
quin in the course of his opinion said: “Legislative regul: ition of prices in 
business and employments that are of public interest, concern, and con- 
sequences is Consistent with the Fourteenth Amendment. Like regulation 
in ordinary mercantile business and ordinary employments, all of which 
are purely private, is repugnant to said amendment. ‘Time and circum- 
stances may convert some of the latter into the former—so change their 
character and incidents that from purely private they are transformed 
into those of public interest, concern, and consequence. \When this occurs, 
they become subject to legislative price regulation, a new species of thr 
genera of business of public interest, a new application of the old principle 
of regulation. 

“In the instant suit emergencies, public opinion, prevailing morality, 
war and its consequences, and legislative fiat have not transformed or- 
dinary mercantile business into business of public interest. Despite them, 
the character and incidents of ordinary mercantile business remain un- 
changed. It is still open to and followed by many persons, rather than 
by a few, ranging from push carts, through all gradations, to mail-order 
emporiums, independent and in competition, wherein are constant new 
adventurers, some succeeding, some failing, and equally constant passing 
of the old, affording extensive choice to the purchasing public. Its trans- 
actions are independent, individual, and of no material consequence to 
any one, save to the seller and buyer in each thereof, and upon whom 
alone the effects fall. It remains purely private in character and in- 
idents.” 





A sale under mortgage foreclosure is held not to be invalidated by 
mere absence of bidders other than a representative of the mortgagee, nor 
by the fact that the property brought substantially less than its value, in 
the Massachusetts case of Manning v. Liberty Trust Co. 125 N. E. 691, 
which is followed in 8&8 A.LL.R. gg9, by a note on sale under a power in a 
mortgage or trust deed as affected by inadequacy of price. 





A person assuming to treat disease is bound to know the nature of 
the remedies he prescribes and the treatment he adopts, and he is held to 
be responsible criminally for a death resulting to the patient trom gross 
ignorance and culpable negligence in the selection of remedies and the ap- 
plication of the treatment, in the Oklahoma case of Barrow y. State, 188 
Pac. 351, annotated in g A.L.R. 207, on homicide resulting from the im- 
proper treatment of disease. 
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IMPORTANCE OF BIRTH CERTIFI- 
CATE. 


In the vaults of the Bureau of 
Vital Statistics of the State Depart 
ment of Health are records of 
births, marriages and deaths that 
have occurred in New Jersey since 
i848. These records approximate 
5,000,000 in number. 

lf anyone desires to visit a for- 
eign country a birth certificate is 
necessary in order to secure a pass 
port Birth certificates are 
quired in connection with child la- 
bor laws in securing employment. 
They are demanded by the Govern- 
ment for enlistment purposes in the 
army and navy, also to prove claims 
for State and government pensions. 
There also innumerable person- 
al and legal for such certifi- 


_ 


also re- 


are 
Uses 
cates. 

Sam endeavored to 
round up those eligible for military 


Vhen Uncle 


service, the lack of proper birth 
registration Was apparent \ Red 
Cross worker, lately returned from 
er: Ce ) oIVving idvice to workers 


said: “Whatever you 
take or leave behind, don’t forget to 


' 


provide vourself with a birth certifi- 


( man tound himself de- 
ed in England while he cabled 
acro-s tor affidavits to substantiate 
he d d place of his birth. 
= ¢ ril 6 14920, the local reg- 
rar of ita] tratisty ‘ f each city, 
ugh, town or township, has 
be required to present to the par- 
et oft each ne born baby a CCf- 
ate of birth These ¢ rtificates 
are free, and it 1s considered 1m- 
portant that parents have one for 
art id. and further that the cer- 
tificate be carefully preserved, since 


likely to become invaluable in 
Newark evening 


GOVERNOR’S APPOINTMENTS. 


ledward fe 
cester county, as State Purchasing 
Agent for a term of five years at 
$5.00 Oa year. 

Hlon. William Hl. Morrow, of 
Warren county, to the State Board 
ot Education, succeeding former 
Mayor Perey Hl. Stewart, of Vlaim- 
held, resigned, 

Joseph Fowler, of Port Norris, 
to succeed himself, and Edward Kk. 
Allen, Jr.. of New Gretna, suc- 
ceeding lorenzo [D). Robbins, of the 
same place, to the State Board of 
Shell lisheries. 

Pierre IF. Cook, of Jersey City, 
reappomted to the State Tenement 
House Commission. 

Police Judge Michael Ve Ouigley, 
ot lessex, for Judge of the léssex 
County Court of Common. Pleas. 
(Rejected by the Senate). 

Mrs. Agnes Cromwell, of Mend- 
ham, Morris county, as a member 
of the State Board of lduecation. 

Mrs. Watherine M. Donges, of 
Merchantville, as a member of the 
State Board of lédueation. 
jected by the Senate ). 

freeman Woodbridge, of New 
Brunswick, reappointed Judge of 
the New Brunswick District Court. 

\llen R. Shay, of Newton, re- 
appointed Judge of Court of Com- 
mon Pleas of Sussex County. 

| Willard De Yoe, of Paterson, 
to succeed Michael Dunn as lrose- 
utor for Passaic county. 

Van Buskirk, of Tlacken- 
rank M. Taylor 
as Judge of the Court of Errors and 


Appeals. 


Grosscup, of (Gilou- 


( Ke- 


( COTE 


sack, to suc eed 


\lfred Bremer, of Bayonne, to 
succeed Peter Stillwell as Judge of 
the Bayonne District Court 

VU 


WV. Carrington Cabel, of Passaic, 


anaes 
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reappointed Judge of the Passaic 
District Court. 

John KR. Hardin, of Newark, 
Mark A. Sullivan, of Jersey City, 
and (;eorge A. Bourgeots, of At- 
lantic City, reappomted to the Com- 
mission for the Promotion of Uni- 
form Legislation in the United 
States. 

Moses Taylor Pyne, of Princeton, 
reappointed on the Public Library 
Commission. (tlas since died). 

Clyde Potts, of Morristown, and 
Thomas B. Lee, of Camden, reap- 
pointed members of the State Board 
of Health. 

Simon I. Northrup, of Newark, 
and Vereival Chrystie, of High 
Bridge, reappointed members of the 
State Board of Conservation and 
Development. 

Dallas Flanigan, of Montelair, 
and Kdwin C. Catfrey, of East 
Orange, Judges of the Court of 
Common Pleas of ssex County, to 
succeed Judges Osborn and Martin. 

Sylvester C. Smith, Jr., of Phil- 
lipsburg, to succeed William A. 
Stryker, of Washington, as Prose- 
eutor for Warren County. 

Justice James J. Bergen, of Som- 
erville, reappointed Justice of the 
Supreme Court. 

Justice Charles W. Parker, of 
Jersey City, reappointed Justice of 
the Supreme Court. 


VICE-CHANCELLOR FIELDER 
HONORED. 


On April oth the Lawyers Club 
of Issex County held its annual 
dinner, the guest of honor beimg 
Vice-Chancellor lielder. The meet- 
ing was at the Hotel Washington. 
The speakers were Attorney-Gener- 
al Alexander Armstrong, of Mary- 
land, who spoke much against the 
operations of the Volstead Act. 
Dean Dumper, of Trinity Cathe 
dral, followed and held that it was 


the common task of pastors and law- 
yers to hold the balances of sound 
and just thinking steady and thor- 
ough, if American life is to go on 
conserving that spirit which the 
fathers breathed into the soul of 
democracy. It is the duty of all 
right minded men, especially those 
engaged in journalism, the law and 
preaching, he said, to hold high the 
Interpretation of exact justice, with- 
out fear or favor. “lor,” he said, 
“we are living in a day of propa- 
ganda, and | wonder if there does 
not fall upon them with special 
weight a duty to see to it that an 
atmosphere of sincerity and truth 
shall be kept alive, and that the 
things which make for straight 
Americanism should be their con- 
tribution to the welfare of the land 
in which we find our lot.” 

Justice MeCook declared Judges 
and lawyers to be particularly 
charged by education, their oath and 
tradition to stand up and resist pub- 
lic clamor when that public clamor 
seeks to do injustice. He praised 
the career of the guest of honor for 
his service to the State in the three 
capacitics of Jegislator, Chief lExe- 
cutive and Vice-Chancellor. 

Robert Carey of Jersey City con- 
veyed to the assemblage the felicita- 
tions of the Hudson County Bar 
upon the honor the gathering was 
bestowing upon Vice-Chancellor 
lielder, whom he praised for his act 
while Governor in reappointing 
Chief Justice Gummere (who sat 
at the guest table, to his right). 
This afforded Mr. Carey occasion 
to contend for the appointment of 
Judges on their merits and without 
regard to polities, and he did it with 
vigor. 

Vice-Chancellor Fielder in a briet 
response to the things said about 
him assured the assembled diners of 
his sincere and deep appreciation of 
the kindly feeling manifested to- 
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ward him since his appointment to 
the Bench. 

The toastmaster was Mr. Horace 
C. Grice, the President of the Club. 


“CORPORATIONS. 


We have received No. 6 of Vol. 
| of an eight-page monthly publica- 
tion with the above title, dated leb- 
ruary. Evidently it is six months 
of age and is published by “Cor- 
porations Publishing Company,” 
but we do not know the name of the 
editor or who form the aie 


Prosectiting Att orney (to Oppo- 


nent): “You're the hivve st boob in 
the ty. : 
Judge (rapping for order): 


“Gentlemen, vou torget [ am here.” 
Syracuse Herald. 


SOME STATE NOTES. 


Kobert Newton Crane, born at 
Long Branch, this State, in 1848, 
and a member of the English Bar 
since yin has become a King’s 
counsel in London, the first Ameri- 
can to tee that honor. He was 
never, we believe, a member of the 
New Jersey Bar. 

Mr. Theodore Ghedt has opened 
in office for the practice of law at 
10 Lewis St., Union Hill. 


JUDGE MARTIN’S STATEMENT. 


\t the large meeting of the Essex 
County “sek held at the Court 
House, Newark, on April 16th, in 
testimony ay the valued services of 
udges Osborn and Martin, Judge 
lartin, after thanking the mem- 


(sentlemen, I have said so much 
to you that I think I ought to say 
thing more. I am off the Bench, 


but you all know I made a very 
likely contest, with your assistance, 


to remain on the Bench and I will 
tell you why that was done. 

“In the course of my duties, un- 
der my oath of office, with the facts 
before me it became my duty to m- 
struct a Grand Jury that if they, 
upon their investigation, found the 
truth of the facts as they were pre- 
sented to me, to indict a certain 
Democratic leader of this county. 
That seems to have been lése ma- 
jesté and the question was whether 
t Judge on the Bench would repre- 
sent his conscience and his God and 
this community, or whether he had 
to represent somebody else. 

“Tf it is true that any person to- 
ward whom the finger of justice 1s 
pointed has the power to pull the 
Judge off the Bench, then [ say to 
you there 1s no longer any justice 
in this county, and it is not my 
fight, but it is your fight and the 
fight of the whole community.” 


PROPHECY OF NAHUM. 


The Newark “Sunday Call” has 
called tg rege to the prophecy in 
Nathum, I] :4, as applicable to mod- 
ern inventions : 

‘The chariots shall rage in the 
streets, they shall jostle each other 
in the broad ways. They shall seem 
like torches, they shall run_ lke 
lightnings.”’ 


A NOVEL APPLICATION. 


Last month the Ilammonton 
Electric Light Company filed an 
application for an increase in rates, 
with the explanation that the price 
of coal has declined so greatly 
since the application was filed that 
there is no necessity now for the 
increase. Mr. Joseph Thoinpson, 
counsel for the Company, appeared 
before the Board of Public Utility 
Commissioners and asked that the 
application be cancelled. It was 
filed last October, and since that 














pe 








anaes +} 


MISCELLANY 159 


time a new Utility Board has been 
appointed, but neither the old Board 
nor the new acted on the applica- 
tion. 

Chairman Osborne commended 
the company for its action, and said 
its example was one that other 
lighting compamies in New Jersey 
might well follow. The application 
was for a 25 per cent. increase. 


NEVADA’S DEATH PENALTY. 


Nevada is taking a step forward, 
or thinks it is such. It has passed 
a law to impose the death penalty 
upon convicted murderers by lethal 
gas while they sleep. We believe 
this is a real reform. The electrical 
form of death is an improvement 
over hanging, but a less shocking 
form is that to be experimented on 
in Nevada. 


THE NEW AUTOMOBILE LAW. 


The new Automobile Law, to 
take effect next January, makes 
various changes in the statute. It 
is to be known as Chapter 208 of 
the Laws of 1g21. Among other 
things the law prescribes a more 
severe penalty for the operation of 
cars with inadequate brake equip- 
ment; reduces the height of beam 
of light from an automobile head 
lamp from four and one-half feet 
to three and one-half feet from the 
ground; limits the candle power of 
the bulb being used in automobile 
head lamps to twenty-four-candle 
power, unless a greater candle pow- 
er shall be permitted under an ap- 
proval certificate issued by the 
Commissioner of Motor Vehicles. 

All applications for car registra- 
tions or drivers’ licenses must here- 
after be sworn to. The minimum 
age of applicants for drivers’ li- 
censes is fixed at seventeen years. 
It increases the registration fees by 
requiring that all passenger vehicles 


shall be registered on the basis of 
forty cents per horsepower, or ma- 
jor fraction thereof, up to and in- 
cluding twenty-nine horsepower, 
and over twenty-nine horsepower at 
fifty cents per horsepower. 

The fees for commercial motor 
vehicles is increased so that the 
maximum is $99 instead of $67 as 
at present. Vehicles used for the 
transportation of passengers for 
hire, such as taxicabs, jitneys, ete., 
will be classified as an “omnibus,” 
and the registration fee will be 
based upon the number of passen- 
gers carried with a minimum of 
$15 and a maximum of $30 for 
thirty passengers. In excess of 
thirty passengers, $2 additional to 
the maximum fee will be charged 
for each passenger. Vehicles for 
the transportation of school chil- 
dren outside of a city shall be re- 
gistered as passenger vehicles. 

A fifty per cent. reduction in the 
registration fees effective August 
| of each year instead of September 
1 as at present. 

The right to transter registration 
is confined solely to the owner ; that 
is to say a car registration cannot 
be transferred from one owner to 
another, but the original owner 
thereof may transfer the same from 
one car to another upon payment of 
the transfer fee. 

Various things are forbidden. 
Reckless driving is defined. ‘The 
56 present automobile Acts are all 
repealed by a general repealer. 

LAWYERS BUY A BUILDING. 

Kew lawyers have become 
wealthy enough to own a first-class 
and costly building in a large city, 
but two such have just purchased 
the well-known Lawyers’ Building 
at 164 Market street, Newark. They 
are Mr. Joseph Kraemer and Mr. 
Joseph Siegler, whose law. offices 
have been in the same building. 
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The building was erected in 1&g9 
by the Lawyers’ Building Company, 
the officers of which are: President, 


Uzal Hl. MeCarter; secretary, 
Thomas N. MeCarter:; treasurer, 
Adrian Riker. The = strueture ts 


nine stories and of brick and lime- 
stone construction. It has a front- 
age of twenty-four feet and a depth 
of feet. The ground floor of 
the building 1s used for store pur- 
poses. On the eight other floors, 
Which contain an average of eleven 
rooms cach, are offices. 


Iso 


BICYCLE ACT NOW IN FORCE. 


A law went into effect April 2 
concerning traffic and provides that 
all bicycles when in use on any 
street al night shall Carry at least 
one lighted lamp on the front of 
such bievele, which lamp shall show 
light and shall be of such 
and so displayed that it 
least 


a white 
a nature 
200 feet dis- 


may be seen at 
tant in the direction toward which 
the bicycle is proceeding, and if 


such front lamp is so arranged that 
it will show a red light visible for 
a distance of at least 200 feet from 
which the bi yi le ds proceeding then 
no red light attached to the rear of 
such bicyle will be necessary ; pro- 
vided, however, that where such 
front light does not show a red light 
a distance of 
the direction from which the 
is proceeding, then there 
hed to the rear of such 
lighted lamp showing a 


red light visible for a distance of at 


at least 200 


ye tor 
NCYVYCIC lS 
one 


feet in the direction from 


which the bieyele is proceeding. 


PAMPHLETS RECEIVED. 


Cape May County, Jersey” 


*ta 
CW 


1S tl titl: of a pecial 1921] edition 
of the “Cape May County Times,” 
a large pamphlet of 36 pages and 
cover. It is handsomely printed and 
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and gives a large amount of infor- 
mation concerning what it chooses 
to call “The Playground of \mer 
eal” Tt is published at Sea Isle 
City. 

“International Law of Alien Land 
Ownership” is the title of a pam 
phlet of 36 pages by Hl. S. Herrick, 
of Bakersheld, Calitornia. It treats 
of Conthet of Laws, the California 
Law, Citizenship, Treatics,  ete., 
and is exceedingly valuable for its 
references to cases. 

LIST.” 


THE “DESCRIPTIVE 


Lawyers as well as Judges and 
officials generally are again mdebted 
to Mr. I. EE. State [L.1- 
brarian, and to the compiler, Mr. 
John P. Dullard, for a pamphlet of 
31 pages dese ribing the Laws and 
Joint Resolutions enacted by the 
ig2t Legislaiure. It is complete 
with an Index. It is gratuitously 
sent by mail to any who apply. 


Croasdale, 


AMERICAN BAR ASSOCIATION. 


The full “Report” of 
\nnual Meeting of the above As- 
St. Louis, Aug. 25-27, 
1920, has come to hand, and, as al- 
ways, deserves a place in the library 
of every lawyer. Besides the vol 
uminous and important committee 
reports it contained thr 
of President Hampton L. Carson, 
of Pennsylvania, of Sir Auckland 
(seddes, British Ambassador to the 
United States, of ex-U. S. Senator 
\Ibert J. Beveridge, of Viscount 
Cane, Lord Justice of Appeal of 
Canada; and about thirteen) other 
addresses of prominent lawyers on 


the 43rd 


sociation at 


addresses 


varying topics, besides paper sym 
posiums, one of which is by our 
present ii. oh Seeretary of State, 


Charles KE. Tlughes, upon “Legal 
Aid Societies,” to which we hope 
the attention of legislators every- 


where might be given. 
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